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RIGHT TO POLICY PROCEEDS— 
INSURABLE INTEREST 
Issuance of Policy 

A life insurance policy was applied for and issued 
in the state of New York to one Gordon who was a 
resident of the state of Texas. A syndicate which 
Gordon had promoted and interested in certain oil 
developments was named as beneficiary. When this 
syndicate was dissolved due to financial difficulty, a 
second syndicate was formed for the purpose of pay- 
ing the premiums on the policy during the life of the 
insured and this syndicate was designated as bene- 
ficiary. Subsequently, under an agreement allowing 
the insured one-eighth of the disability benefits pay- 
able and his wife one-eighth of the death benefit, an- 
other change of beneficiary was made wherein one 
McCoach was designated as trustee for the members 
of the second syndicate. This endorsement was made 
at the company’s home office in New Jersey and the 
policy was then sent to the beneficiaries in New York. 
Three of the beneficiaries subsequently assigned their 
interests to persons not previously interested in the 
transaction and having no insurable interest in the 
life of the insured. 


Claims to Proceeds 

After the insured’s death, his personal representa- 
tives brought an action to recover the proceeds of the 
policy, whereupon the company requested and was 
allowed a bill of interpleader. The money due under 
the policy was paid into court and the company dis- 
charged. Under the law of New York, there is no 
requirement that the beneficiary, or his assignee, have 
an insurable interest in the life of the insured, but the 
public policy of the State of Texas forbids persons 
without an insurable interest from receiving the pro- 
ceeds of policies as beneficiaries. In Griffin, Admr. 
v. McCoach, Trustee, decided June 2, 1941, the United 
States Supreme Court held that federal courts are 
bound by the conflict of laws rules in the state in 
which they sit. Therefore, the District Court and the 
Circuit Court of Appeals both erred in not consider- 
ing whether or not the public policy of the state of 
Texas would permit the enforcement of this policy 
contract in accordance with the designation therein. 
The judgment entered by the lower courts in favor of 
the trustee was reversed. See {| 502,082. 
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% UNITED STATES SUPREME COURT %* 
ACTIONS 


The United States Supreme Court on June 2, 1941, reversed 
the decision in: 
Griffin, Admr. v. McCoach, Trustee [4 Life Cases 962] 


Certiorari was denied in: 
Miller v. United States of America [4 Life Cases 339, 981] 
Weitlauf v. United States of America [5 Life Cases 200] 


% NEGLIGENCE * 


(Other than Automobile) 


Defective Condition of Porch Floor.—Where plaintiff's decedent 
died as the result of a fall caused by the defective condition 
of the flooring on the rear porch of a dwelling rented from 
defendant, the court denied a recovery on the ground that 
the decedent was contributorily negligent. Where a tenant 
is aware of the defect causing the injury, and it is such as 
to indicate to a reasonable minded person that the use of 
the defective portion is imminently dangerous, recovery is 
not permitted. (Redd v. Sokoloski, La. Ct. of App.).. 
{ 402,381. 


Tenant’s Employee Injured.—Defendant, the owner of certain 
premises, entered into an agreement with a tenant to make 
the repairs necessary to render the premises reasonably 
safe for occupancy. Plaintiff, an employee of the tenant, 
sustained injury when, as she was standing on a basement 
stairway, the forward part of a tread tilted downward and 
she was precipitated to a small landing at the foot of the 
stairway. The evidence showed that a reasonably careful 
inspection would have revealed the broken tread and the 
dangers incident to its use. The court awarded plaintiff 
damages in the sum of $20,000.00. (Huffman v. Home 
Owners’ Loan Corp., U. S. Dist. Ct., W. D., Mo.). . .] 402,372. 


Fall Through Porch Floor.—In a suit brought by plaintiff to 
recover damages for injuries sustained when she fell through 
the floor of a porch in a house which she and her husband 
rented from defendant, the trial judge concluded that there 
was a hole in the floor between the steps and the front door 
large enough for plaintiff to have seen, and that her con- 
tributory negligence in failing to see and avoid the defect 
in the floor was the proximate cause of the accident. Judg- 
ment for defendant was affirmed on appeal. (Fontenot v. 
Angel, La. Ct. of App.)...{ 402,371. 


Hole in Kitchen Floor.—Defendants were held not liable for 
injuries alleged to have been suffered by plaintiff as the 
result of slipping through a hole in the kitchen floor of 
premises leased from defendant, the court concluding, after 
an extensive review of the evidence, that the claim made 
by plaintiff was a fictitious one. (Bussey v. Trew et al., La. 
Ct. of App.). . .§ 402,382. 


Minor Drowned—Unguarded Pit—Where plaintiff brought an 
action against defendants, landlord and tenants, to recover 
damages for the death of his intestate, who fell into an open 
pit on the land of one of the tenants, the court held that 
neither the landlord nor the tenants were liable. (Wellons v. 
Sherrin et al., N. C. Supreme Ct.). . .§ 402,374. 


Known Danger—Contributory Negligence—Where plaintiff 
sued to recover damages for injuries sustained as the result 
of falling on a dangerous outdoor flight of steps leading 
from defendant’s boarding house, admitting that she knew 
the steps were dangerous, it was error for the trial court 
to dismiss her complaint on the ground that she was guilty 
of contributory negligence as a matter of law. On the evi- 
dence in the case, reasonable minds might differ as to 
whether plaintiff was guilty of contributory negligence and, 
therefore, this question was one for the jury. (Leshinsky 
v. Cohen, N. Y. Supreme Ct., App. Div.).. .] 402,367. 


Invitee’s Fall on Stairway.—In a suit brought by plaintiff, an 


invitee, to recover damages for injuries alleged to have been 
sustained when she fell while descending a flight of stairs 
in defendant’s building, defendant contended, among other 
things, that the defect was so slight as not to be actionable, 
that the manner in which plaintiff claimed she fell was 
contrary to physical laws, that there was no notice, actual 
or constructive, to defendant of the defect in the stairs, and 
that the verdict in favor of plaintiff was grossly excessive. 
The court found these contentions to be untenable and 
affirmed a judgment for plaintiff. (Lewis v. National Bellas 
Hess, Inc., Kan. City Ct. of App., Mo.).. .{] 402,366. 


Municipality’s Liability —The infant plaintiff sustained injuries 


as the result of the alleged negligence of defendant city in 
failing to remove or give warning of the presence of a 
submerged object immediately in front of a beach under 
defendant’s control. A judgment in favor of the infant was 
reversed on appeal, one of the grounds being that the evi- 
dence failed to show that defendant had notice of the 
presence of the object. (Oppel v. City of Long Beach, N. Y. 
Supreme Ct., App. Div.).. .] 402,368. 


Catch Basin in Cross-walk.—Where plaintiff sustained injury 


while crossing a street, when her heel became caught in the 
grating of a catch basin located within the boundaries of a 
cross-walk, the court held that the trial judge did not err 
in directing the jury to return a verdict in favor of defendant 
city. (McNeal v. City of Louisville, Ky. Ct. of App.) 

1 402,360. 


Nonactionable Defect.—In a suit brought by plaintiff against 
defendant city to recover damages for injuries sustained 
when her foot struck a block of concrete in a sidewalk 
which was about two inches higher than the adjacent block, 
the court held that the defect was not actionable because 
it could not be reasonably anticipated that such a defect 
would probably cause injury to one using the sidewalk 
with reasonable care. (Rye v. City of Nashville, Tenn. Ct. 
of App.)... 402,362. 


Negligence of State Hospital Employees.—Plaintiff’s intestate, 
an elderly man suffering from a disease known as involun- 
tary melancholia, sustained injuries causing his death while 
an inmate of a state hospital, when he fell while descending 
a flight of stairs on his crutches, unaided by anyone. The 
court held that the State’s employees were negligent in 
directing and permitting the deceased, who had never before 
used his crutches in walking down stairs, to descend these 
stairs without proper and sufficient assistance. Plaintiff was 
not entitled to an award for pecuniary loss, but an award 
for funeral expenses was made. (Gunzburger, Adm, v. The 
State of New York, N. Y. Ct. of Claims)... 402,361. 


Pedestrian Injured—Gas Company’s Liability. —Plaintiff_in- 
stituted an action to recover damages for injuries received 
in falling over a board placed upright by defendant gas 
company in a hole which it had dug in the travelled portion 
of a street. No lights or signals were placed on or near 
the board to warn the travelling public of the dangerous 
condition created by it. A judgment in favor of plaintiff 
was affirmed on appeal. (Fort Smith Gas Co. v. Lewis, Ark. 
Supreme Ct.)... 402,379. 


Liability of Service Station Owner.—Plaintiff alleged that she 
sustained injury as the result of stumbling over a grease 
rack, while attempting to enter her automobile which had 
been parked on premises operated by defendant as a service 
station, A judgment dismissing plaintiff's suit was affirmed 
on appeal, the court holding that plaintiff failed to prove 
with legal certainty the facts alleged in her petition. (Van- 
derdoes v. Rumore, d. b. a. Rumore Service Station, La. Ct. 
of App.)...] 402,364. 


Mules Struck by Train.—Plaintiff sued to recover the value 
of two mules which were killed as the result of being struck 
by defendant’s train. One of the mules when struck was 
lying on the track, while the other was standing near by, at 
a point where the track curved. It was evident that the 
mules’ position prevented the engineer from discovering 
their presence in time to avoid striking them. Plaintiff's suit 
was dismissed. (Edwards v. Thompson, Trustee of Missourt 
Pacific R. R. Co., La. Ct. of App.) . . .7 402,380. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Subways—Infant Injured.—Plaintiffs instituted an action to re- the injury alleged to have been sustained by him. The 
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cover damages resulting from injuries sustained by the 
infant plaintiff by reason of the alleged negligence of de- 
fendant in the operation of a subway train. Plaintiffs’ proof 
was that while the infant was endeavoring to alight from a 
train, another passenger was struck by a closing door and, 
in turn, fell against the infant plaintiff and caused his foot 
to fall into the space between the train and platform. Judg- 
ment in favor of plaintiffs was reversed on appeal. (Simmons 
et al. v. New York Rapid Transit Corp., N. Y. Supreme Ct., 
App. Div.).. .] 402,369. 


Stores and Shops.—A verdict in favor of plaintiff, in a suit 


brought to recover damages for injuries sustained as the 
result of a fall in defendant’s store, alleged to have been 
caused by a slippery condition of the floor, was ordered set 
aside on the ground that plaintiff failed to prove that the 
slippery condition had existed for such a length of time that 
the employees in the store, in the exercise of due care, 
should have discovered it in time to have remedied it. 
(O’Brien v. H. L. Green Co., Conn, Supreme Ct. of Err.) 

q 402,370. 


Elevators—Slippery Condition of Floor.—Defendant, the oper- 


ator of an apartment house, was held liable for injuries 
sustained by plaintiff wife when, as she and her husband 
were calling on defendant for the purpose of looking at a 
vacant apartment, she fell on the slippery floor of an elevator 
operated by defendant. An owner or occupant of land who 
by invitation, express or implied, induces others to go upon 
premises for any lawful purpose, is liable for injuries 
occasioned by the unsafe condition of the land or its ap- 
proaches, if such condition was known to him and not to 
them. (Harris et al. v. Smith, Calif. Dist. Ct. of App.) 

{ 402,377. 


Product Liability—A judgment in favor of plaintiff was af- 


firmed upon condition of remittitur, in a suit instituted by 
plaintiff against defendant manufacturer to recover damages 
for injuries sustained as the result of drinking a bottled 
beverage containing foreign matter. (Hattiesburg Coca Cola 
Company v. Cawley, Miss. Supreme Ct.). . .] 402,378. 


Malpractice.—Plaintiff brought an action to recover damages 


for the death of his wife who, it was alleged, was negli- 
gently and improperly treated by defendant physician during 
childbirth. Plaintiff charged, among other things, that de- 
fendant was negligent in leaving his wife too soon after 
delivery of the child. The court held that a verdict was 
properly directed in favor of defendant. Death was the 
result of convulsions, due to toxic poisoning, and was not 
caused by anything that defendant had done, or had left 
undone. (Williams, Admr. v. Tartar, Ky. Ct. of App.)... 
q 402,363. 


Failure to Supply Hatchery with Continuous Electric Current. 


—Where plaintiff sought to recover damages for the loss 


, of turkey eggs which were in the process of hatching, al- 


leging that the loss was due to the negligence of defendant 
power company in failing to supply constant and continuous 
electric current for his hatchery equipment, the court held 
that plaintiff's evidence made a case for the jury under the 
doctrine of res ipsa loquitur. Judgment for plaintiff was 
affirmed. (Henneke v. Gasconade Power Co., Kan. City Ct. 
of App., Mo.).. . 402,365. 


Oil Sump—Contributory Negligence.—In an action brought by 


plaintiff to recover damages for injuries sustained as the 
result of being mired in an oil sump on property in the 
Possession of defendant, defendant pleaded as an affirmative 
defense that plaintiff was guilty of contributory negligence. 
The trial court made no finding on this issue. A judgment 
in plaintiff's favor was reversed, the court holding that a 
failure to find on the issue of contributory negligence, when 
pleaded, is reversible error. (Blaylock v. Coates, Calif. Dist. 
Ct. of App.).. .§ 402,375, 402,376. 


Knowledge of Dog’s Vicious Propensities.—The trial court was 
held to have erred in dismissing plaintiff's complaint on the 
ground that plaintiff's own testimony showed that he had 


knowledge of the alleged vicious propensities of defendant’s 
dog. Such knowledge on the part of plaintiff, who was an 
employee of defendant, did not necessarily bar recovery for 


court should have submitted the disputed issues of fact to 
the jury. (Lovell v. Haas, N. Y. Supreme Ct., App. Div.) 
.. 402,373. 


* LIFE x 


Loan Agreement—Default in Premiums.—A loan agreement 


whereunder the insured borrowed the full reserve value 
of the policy was held to continue the policy in force until 
the death of the insured which occurred prior to the date 
when the loan was due and subsequent to a default in the 
payment of the premiums. (The Praetorians v. McCrary, 
Miss. Supreme Ct.). . . | 502,092. 


Presumption of Death.—Under the evidence presented, the jury 


was justified in finding that the death of the insured who 
was last heard from in the latter part of September, 1931, 
had occurred by March 8, 1933, the expiration date of the 
extended insurance into which his policies had been con- 
verted. (New York Life Ins. Co. v. Nashville Trust Co., 
Trustee, Tenn, Ct. of App.). . [ 502,083. 


Treatment Prior to Issuance of Policy.—Under policy provid- 


ing that if the insured had been treated within the previous 
two years for a serious disease or if he had had cancer, 
the company might declare the policy void, evidence of 
such medical treatment and of the presence of cancer re- 
lieved the insurer of liability after the death of the insured. 
(Pachter, Admr. v. Metropolitan Life Ins. Co., Pa. Superior 
Ct.). . .§ 502,084. 


Concealment of Fact on Application for Reinstatement.—An in- 


surer was held entitled to bring an action in equity to cancel 
a policy of insurance which had been reinstated by said 
insurer shortly before the insured’s death in reliance upon 
a representation that there had been no insanity in the in- 
sured’s family. As a matter of fact, the insured had a 
brother who was then confined to an insane asylum. (Life 
Benefit, Inc. v. Forgragd, S. D. Supreme Ct.). . .J 501,745. 


Total and Permanent Disability—Sufficiency of Evidence.—In 


plaintiff's action to recover total and permanent disability 
benefits under a group policy, the evidence was conflicting 
as to the extent of the disability, the age of the insured and 
the sufficiency of the proof of disability furnished the in- 
surer, but the court found that the jury was warranted in 
finding in favor of plaintiff on all three issues. (Caulfield v. 
Aetna Life Ins. Co. of Hartford, Conn., Pa. Superior Ct.)... 
7 502,085. 


Disability of Insured.—Under the medical testimony introduced 


by plaintiff to show his physical condition, the jury was 
warranted in finding that he was totally and permanently 
disabled from performing any work for substantial gain or 
profit within the coverage of the disability provisions of 
his policies. (Feigenbaum v. Prudential Ins. Co. of America, 
Pa. Superior Ct.)...{ 502,087. 


Accidental Death by Drowning.—Evidence was sufficient to sus- 


tain plaintiff’s burden of proving that her father’s death by 
drowning was accidental and not suicidal as claimed by 
defendant and after defendant had denied liability on the 
ground that death was suicidal, it could not subsequently 
deny liability on the ground that the proofs of accidental 
death were insufficient. (Heffron, Admx. v. Prudential Ins. 
Co. of America, Pa. Superior Ct.). . . 502,086. 


Ineligible Beneficiary. The designation of one as a beneficiary 


and the untrue representation that he was the cousin of 
the insured did not prevent the rightful heirs of the insured 
from questioning the right of such beneficiary to the pro- 
ceeds of the policy, and since he was not eligible to receive 
such proceeds, the court properly awarded the same to the 
brother and sister of the insured. (Stasevicius v. Slauzis 
et al., Pa. Superior Ct.). . .{ 502,088. 


Change of Beneficiary.—The refusal of the original beneficiary 


designated in a policy to surrender the policy so that a 
change of beneficiary could be endorsed thereon as desired 
bv the insured did not prevent the change from becoming 
effective, the insured having executed the request therefor 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


and having done everything else in her power to make such 
change effective. (Bachrach v. Herrup et al., Conn. Supreme 
Ct. of Err.). . .§ 502,091. 


Sufficiency of Pleadings.—In plaintiff’s action on two industrial 
life insurance policies, plaintiff suing in the capacity of the 
administratrix of the insured’s estate, her reply to defend- 
ant’s affidavit of defense setting up alleged misrepresenta- 
tions in the application was sufficient to prevent a summary 
judgment under rules of civil practice. (Jordan, Admx. v. 
Prudential Ins. Co. of America, Pa. Superior Ct.) . . .] 502,089. 


Insurer’s Right to Bill of Interpleader.—An insurer was prop- 
erly denied the right to interplead two rival claimants to 
the proceeds of certain policies where the amount due under 
such policies was in dispute. (Prudential Ins. Co. of America 
v. Grabowski et al., Pa. Superior Ct.). . .[ 502,090. 


Release Without Consideration.—A release executed by the 
beneficiary when she was told that the insurance company 
would not pay the entire value of the policy and did not 
consider itself liable thereunder was held to be without 
consideration, the jury having found that there was no 
bona fide dispute as to the insurer’s liability, and void. 
(Mills v. American Mutual Assn., Kansas City Ct. of App., 
Mo.). . .§ 502,093. 


Creditor’s Claim to Policy Proceeds.—The divorced wife of the 
insured whose claim for alimony payments was based on a 
divorce decree entered prior to the enactment of that sec- 
tion of the insurance law giving creditors a claim on proceeds 
of policies was denied the right to recover such payments 
from the company after the insured’s death. No right to 
the proceeds was established under Sec. 52 of the Domestic 
Relations Law. (Holmes v. The John Hancock Mutual Life 
Ins. Co. et al., N. Y. Supreme Ct., App. Div.) . . . J 502,094. 


Rescission of Disability, Double Indemnity Provisions.—On 
the jury’s finding that the insured had misrepresented medi- 
cal facts in his applications for certain policies, the court 
allowed the insurer to rescind the double indemnity and 
disability provisions of such policies, the life provisions being 
incontestable, but the insured was given an opportunity to 
pay the premiums previously waived before the policies 
could be defaulted. (Wilkes v. The Equitable Life Assurance 
Society of the U. S. N. Y. Supreme Ct., App. Div.)... 
{ 502,095. 


Right to Change Beneficiary Not Reserved.—An insured who 
agreed to take out an endowment policy naming her hus- 
band as beneficiary and not reserving the right to change 
in consideration for her husband’s promise to pay premiums 
was bound by such agreement although she actually paid 
the premiums upon her husband’s promise to repay her and 
to allow her to hold the policy until he had done so. (Blount 
v. Metropolitan Life Ins. Co. et al., Ga. Supreme Ct.)... 
{ 502,096. 


Physical Possession of Policy.—In an action by the insured 
to obtain the physical possession of his policy which was 
in the possession of his daughter, the trial court was within 
its rights in granting plaintiff a new trial after judgment for 
defendant. there being a substantial conflict in the evidence. 
(Beal v. Dunn, Calif. Dist. Ct. of App.). . . J 502,097. 


Extension of Premium Note.—Payments made by an insured 
on a premium note subsequent to the due date of the note 
were considered as compensation for the extension of time 
for paving the premium and as earned premiums for the 
msurer’s carrying the policy, so that when the insured died 
without having paid the said note, his policy was deemed 
to have lapsed and no recovery was allowed thereunder. 
(Kansas City Life Ins. Co. v. Freeman, U.S. C. C. A., 5th C.) 

. .§ 502,098. 


% AUTOMOBILE x 


Primary and Secondary Insurance.—Commercial Standard In- 


surance Company insured one Harvey “and/or” plaintiff 
against loss arising from the operation of Harvey’s truck. 
Pacific Employers Insurance Company issued a non-owner- 
ship policy protecting plaintiff from liability arising out of 
the operation of any trucks operated by independent con- 
tractors. The court held the Commercial company primarily 
liable for the negligent operation of Harvey’s truck and the 
Pacific company secondarily liable. (Consolidated Shippers, 
Inc. v. Pacific Employers Ins. Co. et al., Commercial Standard 
Ins. Co., Appellant, Calif. Dist. Ct. of App.) . . .] 704,466. 


Set-off of Losses Against Insurance Assessment.—Set-off of 


losses under an insurance policy prior to liquidation of the 
company against the assessment on the policy thereafter 
was denied, the court holding that the assessment did not 
arise from the terms of the policy contract, against which 
a set-off might be enforced, but was a liability created by 
independent statutory provisions and not open to counter- 
claim. (Lloyd v. Cincinnati Checker Cab Co. et al., Ohio Ct. of 
App.). . .] 704,474. 


Use of Automobile Without Consent of Owner.—The plaintiff 


recovered a judgment on which execution was unsatisfied, 
and filed a supplemental petition against the insurer of the 
owner of the automobile involved. At the time of the acci- 
dent, the automobile was being driven by a person other 
than the owner. A directed verdict for the insurance com- 
pany was affirmed on the ground that the presumption that 
the car was being used with the consent of the owner had 
been effectively rebutted by the evidence of the owner and 
the driver to the contrary. (Baily v. Weaver, Ohio Ct. of 
App.). . .J 704,490. 


Declaratory Judgment.—Demurrers to a petition for a de- 


claratory judgment by an insurer were sustained when the 
petition failed to state grounds warranting the cancellation 
of the policy. The insurer had alleged that the insured 
procured the policy upon false representations, but the 
nature of the misrepresentations was not such as to in- 
crease the risk. (The Pioneer Mutual Casualty Co. of Ohio 
v. Pennsylvania Greyhound Lines, Inc., et al., Ohio Ct. of 
App.)... 704,491. 


Insurer’s Liability—Extent per Person.—Limitation of the ex- 


tent of recovery on public liability insurance to $10,000 for 
“one person” refers to the limit of recovery per person in- 
jured or killed in any accident, and does not mean that a 
husband and wife may each recover up to the limit of 
$10,000 for losses occasioned by the wife’s injuries in an 
accident. (Perkins et al. v. Fireman’s Fund Indemnity Co., 
Calif. Dist. Ct. of App.).. .] 704,502. 


Additional Assureds.—Truck owners who contracted to haul 


freight for the assured, and who injured a minor while on 
such trip, were allowed recovery of the amount of judgment 
obtained against them by the minor’s father, plus costs and 
attorney’s fees, as against the insurer, the court holding that 
the truck owners were “additional assureds” within the mean- 
ing of the contract policy, express description of the vehic'es 
covered thereunder being waived by an endorsement to the 
contract. (Couk et al. v. Ocean Accident & Guarantee Corp., 
Ltd., Ohio Supreme Ct.). . . J 704,508. 


Failure to Cooperate with Insurer.—Where the insured failed 


to notify his insurer that he had been served with a copy 
of a writ, and thereafter absented himself so that he could 
not be located to help defend the suit upon trial, the condi- 
tion in the policy requiring cooperation of the insured was 
breached so as to put an end to the obligation of the insurer 
thereunder. (Curran v. Connecticut Indemnity Co. of New 
Haven, Conn, Supreme Ct. of Errors)... f 704,472. 


Cooperation of Assured.—The question of an assured’s lack of 
cooneration is one for the jury’s determination on the facts, 
and a directed verdict for the insurer on the basis of such 
a defense, in an action to enforce collection of a judgment 
recovered against its assured, was reversed. (Galt v. Phoenix 
Indemnity Co., Inc. U. S. Ct. of App. D. C.)...9.704,514. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


4 





No. 127 WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


County Bridge Defective.—Plaintiff recovered for her husband’s 
death by drowning when their car plunged through a de- 
fective guard rail on a county bridge. The county chair- 
man’s actual notice of the defect was held to meet statutory 
requirements of notice. However, the trial court erred in 
awarding plaintiff a judgment based upon a quotient verdict. 
(Neiswender v. The Board of County Commissioners of the 
County of Shawnee, Kan. Supreme Ct.). . .] 704,484. 


Intersection Collision—Where testimony concerning an acci- 
dent is in direct conflict, the trial court is in the best 
position to judge the truth of the matter. Its findings will 
not be overruled on appeal unless the same are apparently 
erroneous. (Taney v. White Top Cabs, Inc. et al., La. Ct. of 
App.).. .[ 704,505. 


Pipe Extended from Truck.—Compensation awarded appellee 
for injury received at an intersection by iron pipe extending 
from appellant’s truck at an intersection collision was held 
not unfair or unreasonable. (Pure Oil Co. et al. v. Crabb, 
Tex. Ct. of Civ. App.)... 704,510. 


Ordinary Care at Intersection.—An action was brought for the 
death of the plaintiff’s decedent in an intersection collision. 
The decedent’s automobile was struck by defendant’s truck. 
The evidence showed that the truck had stopped before 
entering the intersection. It was held to be a jury question 
whether the drivers had used ordinary care for their own 
safety and the safety of others in the lawful use of the high- 
way. (Pitt, Admx. v. Nichols, Ohio Ct. of App.)... 704,489. 


Intersection Collision—Damages.—Where there has been an 
intersection collision and the only question involved is one 
of damages, the cause may be remanded to permit plaintiff 
to introduce evidence to show the difference in value of 
the car before and after the collision although, after a trial 
on the merits, the trial court dismissed plaintiff’s suit. 
(Kotteman Furniture Co., Inc. v. McLellan et al., La. Ct. of 
App.).. . | 704,477. 


Gratuitous Passenger Injured.—A judgment awarding damages 
to a gratuitous passenger for injuries sustained in a head-on 
collision was reversed, the court holding that the plaintiff 
had failed to carry her burden of proving gross negligence 
on the part of the defendant, and that all the evidence showed 
was no more than a failure of judgment or presence of 
mind, and not indifference to the safety of his passengers 
upon the part of the defendant. (Hastings v. Murray et al., 
Vt. Supreme Ct.). . . | 704,516. 


Guest Injured.—Plaintiff, an invited guest of defendants, was 
denied compensation for injuries sustained in a head-on col- 
lision in Arkansas. The Arkansas Guest Statute was ap- 
plicable and there was no proof showing any negligence or 
wanton or wilful conduct in disregard of the rights of others 
on the part of defendants. (Hoover v. Harris et al., Tenn. 
Supreme Ct.)...{[ 704,509. 


Suit by Mother Against Unemancipated Son.—The court held 
that an action brought by a mother against her unemanci- 
pated minor son for injuries sustained by her in an accident 
resulting from his alleged negligent operation of an auto- 
mobile in which she was a passenger, the minor being 
indemnified against loss or damage by a casualty insurance 
company, was barred since it was against public policy. The 
fact that the minor was carrying indemnity insurance did 
not render the rule otherwise. (Silverstein v. Kastner et al., 
Pa. Supreme Ct.). . .§ 704,494. 


Left Turn—Contradictory Instructions.—Where contradictory 
instructions on negligence in making a left-hand turn were 
given to the jury, and no definition of ordinary care and 
proximate cause was included, the court held that the jury 
were improperly instructed and that a different verdict might 
otherwise have resulted, and so reversed the judement. An 
instruction on emergency, not including the qualification that 
the peril must not have been caused by the person’s own 
negligence, was also held to constitute reversible error. 


(Shear v. L b : if. Dist. Ct. App.). 
‘sane euenberger et al., Cali ist. Ct. of App.) 


Diagonal Left Turn.—In passing from the right to the left of 
a highway on a long diagonal course, plaintiff, in a collision 
with defendant’s approaching automobile, was guilty of con- 
tributory negligence notwithstanding her pleading of “last 
clear chance.” Defendant had no “last clear chance.” 
(Iverson v. Knorr, S. D. Supreme Ct.) . . .] 704,487. 


Collision of Bicycle and Truck—Contributory Negligence.—In 
this case where plaintiff’s intestate was riding a bicycle 
along a public highway when he was struck by plaintiff's 
truck, defendant’s plea of contributory negligence was 
sufficient to support a verdict and judgment for the de- 
fendant. (Francis, Admr. v. Imperial Sanitary Laundry and 
Dry-cleaning Co., Ala. Supreme Ct.)...§ 704,482. 


Minor Pedestrian Injured.—A minor was walking on a high- 
way, facing oncoming traffic, when she was struck by a 
vehicle coming from the direction in which she was walk- 
ing. She was held not guilty of contributory negligence 
as a matter of law and a nonsuit granted by the trial court 
was reversed on appeal. (Banewicz et al. v. Sullivan, R. 1. 
Supreme Ct.)...] 704,485. 


Child Injured by Automobile Backing from Garage.—An award 
of $2,000.00 to a three-year old child for injuries suffered 
by her when she was struck by an automobile backing out 
of a garage was reduced to $500. The child had suffered 
numerous abrasions and contusions as well as a broken leg. 
(Hartzheim et al. v. Smith et al., Wis. Supreme Ct.)... 
q 704,488. 


Fall from Moving Automobile—Compensation was denied 
for injuries sustained by a boy thrown from a moving auto- 
mobile by the force of the wind against a door which he 
had opened to close more securely, the court holding that 
the causal connection between the injuries and the driver’s 
negligence in failing to shut the door tightly before starting 
was broken by the intervening act of the boy, and that the 
boy’s own actions were the proximate cause of his injuries. 
(Newton, Jr. v. Wetherby’s Administratrix, Ky. Ct. of App.) 
.. $704,515. 


Child Injured—Duty of Motorist.—The trial court improperly 
instructed the jury that an owner operating an automobile 
is bound to anticipate that he may meet persons at any 
point in the public highway and he must keep a proper look- 
out for them, and keep the motor vehicle under such control 
as will enable him to avoid a collision with another person 
using the highway. (Herndobler v. Goodwin, Ill. App. Ct.) 
.. .§ 704,499. 


Plaintiff Struck While Walking Up Garage Ramp.—Judgment 
for plaintiff for injuries sustained when hit by an automobile 
ascending a ramp, up which the plaintiff was walking to 
pick up his car after repairs, was reversed, the court holding 
that the risk was assumed by the plaintiff, and that the 
defendants owed only the duty to keep such premises safe 
from hidden defects. (Hild v. Montgomery et al., d. b. a. 
Harry E. Montgomery Sons, Pa. Supreme Ct.). . .| 704,507. 


Pedestrian Killed—Contributory Negligence.—Recovery in an 
action for wrongful death was denied where deceased 
crossed a street at a point other than a crosswalk while so 
intoxicated as to become confused and not capable of mak- 
ing a correct observation. (Weber, Admx. v. Barrett et all, 
Wis. Supreme Ct.). . . 704,497. 


Pedestrian Struck by Motorcycle—When an automobile 
gradually turned right in front of a motorcycle, the motor- 
cycle was struck; the operator was thrown off and the 
motorcycle ran up on to the sidewalk, striking plaintiff. It 
was held error to enter a judgment in favor of the motor- 
cyclist notwithstanding the jury’s verdict in favor of plain- 
tiff. (Brumit v. Wasson et al., Ill. App. Ct.) . . . 704,467. 


Hand Caught in Bus Door.—The plaintiff, in suing for dam- 
ages to her hand caused by its being crushed in the sash 
of a bus door when the defendant’s emplovee closed the door 
without warning, obtamed a verdict for $175 which the trial 
court considered inadequate and correctly granted the plain- 
tiff’s motion for a new trial. (Sanders v. Harvey, Springfield 
Ct. of App., Mo.). . .[ 704,483. 
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AUTOMOBILE—Continued Deviation from Scope of Employment.—An employee of the 


4 ee : : Hertz Drivurself Stations, Inc., was instructed to tak 
Automobile Skidding Into Path of Bus.—A judgment awarding new truck to its lessee. Instead, said employee went to his 


damages to the appellee for injuries sustained when her car mother’s for dinner and then set forth to pick up his wife 
skidded across an icy street into the path of an oncoming intending to go to a show and to deliver the truck. Enroute. 
bus, was affirmed, the court holding that, although a pre- he was involved in a collision, injuring plaintiff and damag- 
ponderance of the witnesses testified that the car so suddenly ing his car. Neither his employer nor the lessee of the 
appeared in the path of the bus that the driver could not truck was held responsible for his negligent conduct. 


have stopped the bus in time, the whole of the evidence (Griffin v. Hertz Drivurself Stations, Inc. et al., Ill. App. Ct.) 
was conflicting and presented a question for the jury whether _. $1 704,469. ; 


or not the driver could have avoided the accident by the ah : ‘ 
exercise of ordinary care. (Cincinnati, Newport and Coving- Collision of Auto and Train—Though the driver of a car in 
ton Railway Co. v. Renaker, Ky. Ct. of App.).. . 704,513. which plaintiff was riding drove into the side of defendant's 


i ‘ ; train on a foggy night, there being no warning signals 
Collision with Bus Stalled on Icy Hill—In an action for per- there was no negligence on the part of the defendant where 


sonal injuries, plaintiff, a passenger in her husband's car plaintiff did not establish that it was customary for the 
was denied the right to recover for injuries sustained when defendant to keep signals at this crossing, and the statutory 
the car in which she was riding skidded into a bus stalled signals for trains approaching a highway are immaterial 
on an icy hill, since there was no showing that the bus when the train is actually upon and occupying the crossing. 


driver was negligent. (Trask v. New Haven and Shore Line he . ° 5 : 
Railway Company, et al., Conn. Sup. Ct. of Err.). . .] 704,501. inom. Ta a a. ly 


Skid Marks.—Defendant contended that the skid marks on his Scope of Employment.—Where a truck helper was driving the 
side of the highway proved the point of collision and the fact truck with the permission of the regular driver, and in his 
that the plaintiff was on the wrong side of the road. The company, when an accident occurred, the owner of the 
court affirmed judgment for the plaintiff, holding that the truck was not liable, since the helper was acting outside the 
jury was the judge of the physical facts, and that there was scope of his employment, and judgment entered against 
competent evidence to support its conclusions in favor of the owner was reversed and remanded. Judgment rendered 
the plaintiff. (Moore v. Krejci, Neb. Supreme Ct.)... against the regular driver was likewise reversed and re- 
7 704,503. manded, no showing of negligence having been made against 

Collision Involving Two Automobiles and a Truck and Trailer. — —— there aoe — — of tg gg with the 
—In a case arising out of a collision involving first two h ee ge ee bas R x any liability upon him for 
automobiles and then one auto and a truck and trailer, it the 704.495 negligence. (Rose v. Gist, Neb. Supreme Ct.) 
was proper for the trial court to refuse to permit the de- +» 704,495, 
fendants to introduce depositions of plaintiffs which were Agency Inferred.—Verdict for plaintiff was upheld, the court 
later corrected, for the defendant did not prove the authen- holding that the jury was justified in inferring the agency of 
ticity of the written statements, that is, did not lay the the truck driver and that he was acting within the scope 
proper foundation for them. Although the evidence may not of his employment from the circumstances shown by the 
be sufficient to support one of the causes of action, a reversal plaintiff, ownership of the truck being admitted upon trial. 


may not be had if the evidence is sufficient to support the (House v. Stark Iron and Metal Co., Ohio Ct. of App.) 
other causes of action. (Lewis et al. v. Western Truck Line 704,480. : 


et al., Calif. Dist. Ct. of App.)...{] 704,481. 
. : i Status of Salesman.—Defendant was held answerable for the 
Unguarded Railroad Crossing—Reasonable Care.—Plaintiff, negligent operation of an automobile by a salesman whom 
driver of an automobile with two passengers, did not exer- it had assigned to sell its lithographed accounting systems 
cise ordinary care at unguarded railway crossing in order to to automobile dealers within a certain territory. Said sales- 
avert collision. (Nashville, Chattanooga & St. Louis Ry. Co. man was paid a flat salary, defendant deducting the amount 
v. Barnes et al., Tenn. Supreme Ct.).. .] 704,511. of tax for federal old age benefit. He was directed in his 


i ite ciieteiinn .Stademens Sheules euumenee movements and methods of making sales with specific in- 
Head-on Collisio peeding.—Judg oe P structions as to his methods of operation. (Friesser et al. 


tion for wrongful death was reversed and judgment ren- pay 5 
dered, where the undisputed evidence showed that the v. Reynolds & Reynolds Co., Ill. App. Ct.).. | 704,468. 


deceased was guilty of contributory negligence as amatter Action for Wrongful Death—Directed Verdict.—Judgment of 
of law, and there was no evidence of probative force to trial court in directing verdict for defendant and dismissing 
justify the jury’s inference that the other driver was plaintiff's action for wrongful death was affirmed, where 
primarily negligent or liable under the theory of discovered there being no evidence of negligence on the part of 
peril. (Texas Pacific Coal & Oil Co. et al. v. Wells et al., the defendant. The evidence showed that the accident oc- 
Tex. Ct. of Civ. App.).. .] 704,518. curred because one or the other, or both, of the vehicles 


: +o: . _ were in the middle of the road, and the jury would have 
Automobile Collision at Curve—Disclosures to Doctor.—In had to guess which. (Cunningham, Admx. v. Bell & Bell 


this case in which there was an automobile collision at a - ; 
curve the admissions made by the defendant that he was Construction Co., Tenn, Ct. of App... .{] 704,517. 


driving the auto which collided with the plaintiff's car, Competency of Witness in Wrongful Death Action.—Plaintiff 
though the owner was along, supported the jury’s finding to sued an individual and his employer to recover for the 
that effect. Disclosures made by the defendant to his doctor wrongful death of her intestate. A judgment was entered 
as to nonprofessional matters were not privileged. (Leifson against the employee from which there was no appeal. In 
et al. v. Henning, Minn. Supreme Ct.) . . . 704,476. the subsequent new trial against the employer, it was error 


Negligence of Employee While Intoxicated.—Where an owner to disallow the employee to testify in favor of his employer. 


entrusts his automobile to an employee addicted to alcohol, 
he is liable for damage caused by such employee’s negli- 
gent operation of the automobile while intoxicated; and, this 
is true, although the employee happened to be sober when 
the automobile was turned over to him. (Nicholson Con- 
struction Co. et al. v. Lane, Tenn. Sup. Ct.).. .§ 704,500. 


Departure from Master’s Employment.—Damages incurred in 
automobile accident were allowed against an employer, 
where his employee, a traveling salesman, who had worked 
ahead of his schedule, was cuilty of causal negligence while 
returning to his home. (Fultz et al. v. Lange et al., Wis. 
Supreme Ct.)...{ 704,498. 


Said employee was no longer a party to the suit and was 
not barred by the statute forbidding testimony of such wit- 
nesses. (Webb, Admx. v. The Willett Co., Il. App. Ct.) 

{ 704,471. 


Death of Both Parties to Accident—Survival of Action.—In a 


case of first impression, it was held that instantaneous deat 
is a fiction as applied to the result of actionable negligence 
in an automobile damage case. The wrongdoer will be 
regarded as having survived long enough to allow a cause 
of action to attach, which the innocent party’s representative 
may maintain. (Justin, Admx. v. Ketcham, Admr., Mich. 
Supreme Ct.). . . | 704,486. 
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Jurors’ Interests in Insurance Companies.—In actions arising Insufficiency of Damages—New Trial Ordered.—Where prop- 


out of a truck and passenger car collision, further inquiry by 
the court as to the jurors’ interests in insurance companies, 
after asking them about their occupations and interests in 
any corporation, would have emphasized defendant’s in- 
sured status and have constituted error. (Nicholas Grud v. 
Warren; Flora Grud v. Same, Mich. Supreme Ct.).. 
q 704,492. 


Effect of Discharge of One of Two Defendants.—If independent 
acts of negligence are charged, and two defendants are not 
charged with joint negligence, the discharge of one does not 
relieve the other defendant from liability. (Barkman v. 
Montague et al., Mich. Supreme Ct.). . .] 704,493. 


Argument to Jury—Excessive Verdict—No error was com- 


mitted in overruling a motion for new trial made because 
counsel was permitted to read three repair estimates to the 


erty damage amounted to $185, medical expenditures totalled 
$524.50, and a child was disfigured, separate verdicts for the 
three injured parties in amounts of $626.50, nothing, and 
$1,800 were held to be manifestly inadequate, and new trials 
were ordered. (Krueger et al. v. Henschke et al., Minn. 
Supreme Ct.).. .§ 704,473. 


Inadequacy of Damages.—Plaintiff was severely and per- 
manently injured when his automobile was struck by de- 
fendant’s car at an intersection. The evidence showed that 
plaintiff paid to doctors and a nurse, $606.05, suffered a loss 
in earnings and income of $1,090 and also paid for medicines. 
A verdict of $2,000 was held inadequate. (Montgomery v. 
Simon, Ill. App. Ct.)...9 704,470. 


Judgment on Interrogatories Notwithstanding Verdict.—Judg- 
ment notwithstanding the verdict on the basis of the jury’s 


ang. | _Suczin he argument, although the estimates tad been ex: anew fo interrogatories was relused she. dtendant Oe 
Minn cluded from evidence, where the bill of exceptions showed ' he a i 8 f dis ff Tucker B Pp h 
‘ none of the argument alleged to have been made and no jose jury, and not mere findings of fact. (Tuc 06 reight 

exceptions thereto; recitals of such supposed facts in the ines, Inc. et al. v. Gross, Ind. App. Ct.)... 704,506. 

ng the motion for new trial are not evidence thereof. Verdict and Co-defendant Solely Liable—Judgment against one defendant 

in his judgment of the trial court will not be disturbed unless there was reversed, and suit against it dismissed, where the court had 

of the was an apparent abuse of discretion. (Nusbaum v. Josephine already determined on an appeal by the co-defendant that 

de the McGarigle; Same v. W. F. McGarigle, Tenn. Ct. of App.) the co-defendant was solely liable for the accident. (Townley 

ee q 704,512. v. Pomes et al., La. Ct. of App.). ..] 704,475. 

oe, Instructions on Damages.—Plaintiff is entitled to recover all Newly Discovered Evidence—Denial of New Trial.—The grant- 

gainst damages which proximately resulted from the negligence of ing of a new trial because of newly discovered evidence is 

th the the defendants, even if the damages are more extensive than a matter within the discretion of the trial court. Where 

m for would be ordinarily anticipated from such injuries because the character of the evidence would not necessarily require 

e Ct.) of plaintiff’s pre-existing physical condition. Reasonable a different result, there is no abuse of discretion by the trial 
anticipation is not the measure of the proximate causation. court in denying new trial therefor. (Valencia et al. v. 
(Mourison v. Hansen et al., Conn, Supreme Ct. of Err.)... Markham Co-operative Association et al., Minn. Supreme Ct.) 

court q 704,504. q 704,479. 
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